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Message from the President
Dear NLLEA Members,

I hope you all survived the wet and 
snowy winter and you are all gearing 
up for the fresh beginnings that spring 
brings us.  I’m not necessarily talking 
about birds chirping, trees budding or 

flowers blooming; our season is bigger than the allergies 
that plague many.   I’m talking about the challenges we 
all face when young people go out and experience the ef-
fects of alcohol for the first time.  I’m talking about spring 
break, proms, and graduation parties.  Every spring brings 
us a new generation of alcohol experimentation.  With 
the ever present commercials and advertisements vying 
for our dollar coupled by the peer pressure that our youth 
face; keeping our road ways safe and our young people 
alive makes our jobs that much more of a challenge.  I 
encourage you to reach out in your communities to team 
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up with your MADD chapters, build partnerships with 
your police and sheriff departments and work together 
to ensure the safety of those people we have all sworn to 
protect.  If you have any innovative programs that are 
working in your communities to address the challenges 
we face in combating alcohol issues please share them 
with us or submit your innovative program to be consid-
ered for an NLLEA award at our annual conference. 

Speaking of our annual conference; please plan to at-
tend and participate in our 25th Annual Conference this 
August 10 - 12 in Orlando, Florida.  We are once again 
pleased to be co-hosting our conference with OJJDP’s 
National Leadership Conference.  Early bird registration 
fees will be $300 for NLLEA members, $350 for non-
members and $125 for spouses and/or guests.   After June 
10, 2011, prices will increase to $325 for NLLEA mem-
bers, $375 for non-members and $150 for spouses and/or 
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guests, so be sure to register early.

The conference will be hosted at the Rosen Shingle Creek. 
Rooms are available at a discounted conference rate of 
$90.00 per night (single or double), plus applicable State 
and local taxes.  To receive this discounted rate, please be 
sure to mention the NLLEA Conference.  Call the hotel 
at 1-866-996-6338 to make a reservation. We encourage 
everyone to make their reservations as soon as possible, 
as we anticipate that the hotel will be fully booked well in 
advance of the cutoff date.  

Also be sure to submit your award nominations for this 
year. Annual NLLEA Awards are given in four categories.  
Nominees for any category must meet one or more of the 
required criteria for that category.  If you would like to 
nominate someone, please fill out the Award Nomina-
tion Form available at http://www.nllea.org/documents/
AwardNominationForm.doc and send it in. The deadline 
for submitting nominations for the 2011 NLLEA Awards 
is Friday, June 3, 2011.

I would like to thank all of you for your participation 
and cooperation in completing the NLLEA enforcement 
data survey. This data is invaluable and is not collected 
anywhere at the level that we are capable of collecting it.  
Thank you once again Ted Mahony for spearheading the 
collection of the liquor law enforcement data for the As-
sociation.  For those of you that received the STOP Act 
survey, thank you also for completing that survey.  It is 
the Board’s hope that in the future the NLLEA will be-

Message from the President - continued from page 1

come the National clearing house for all liquor law en-
forcement data collection; thereby eliminating multiple 
surveys.  The NLLEA is already recognized nationally as 
the premier liquor law enforcement association and only 
stands to reason that we should be the one stop shop for 
liquor enforcement data.  

Finally, the NHTSA Umbrella Agreement that was an-
nounced at last year’s conference in Anaheim by Mike 
Brown, Director for the Office of Impaired Driving and 
Occupant Protection is moving along, and I hope to have 
more information in our next issue of the NLLEA To-
day.  We as a Board are very excited about the future of 
the organization and right now the momentum is in our 
favor and the possibilities are endless.  You have elected 
an amazing, hard working Board that I am proud to serve 
with.  However, it is approaching that time of year to say 
good-bye to one of us and welcome a new board member.  
So please let us know your intentions for running for Ser-
geant At Arms for this esteemed Association.  The elec-
tions will be held during the business meeting at our 25th 
Annual Conference in Orlando.  See you there!!

Until next time, remember, “All that is necessary for evil 
to triumph is for good men to do nothing!”

Steven Ernst
President

At the next Annual Meeting in August, the Board antici-
pates a vacancy for the Sergeant-at-Arms position. The 
NLLEA’s Sergeant-at-Arms participates in quarterly NL-
LEA Board meetings, reviews workshop abstracts sub-
mitted for the Annual Conference, reviews nominations 
for the annual NLLEA Law Enforcement Awards, and 
oversees producing and disseminating the NLLEA Today. 
The Sergeant-at-Arms position is a first-year position on 
the Board. In the subsequent four years, the Sergeant-at-
Arms will serve as Secretary/Treasurer, Vice President, 
and President, before serving his or her final year on the 
Board as Immediate Past President. 

If you would like to declare your candidacy for the 
Sergeant-At-Arms position, please submit: 

A picture of yourself for the upcoming newsletter. •	
A brief statement (no more than 500 words) detailing •	
your background and qualifications, why you would 
like to hold this office, and your vision for the future 
for the NLLEA. 

Candidates for the Sergeant-at-Arms position should 
submit their information to support@nllea.org by July 5th 
for inclusion in the next issue.

Answering the
         Call to Serve

http://www.nllea.org/documents/AwardNominationForm.doc
http://www.nllea.org/documents/AwardNominationForm.doc
mailto:support@nllea.org
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« NHTSA Corner

Ignition Interlocks: Another Tool for Combatting 
Impaired Driving
By Heidi Coleman, Chief, Impaired Driving Division, 
National Highway Traffic Safety Administration

Impaired driving crashes continue to be a serious prob-
lem and we’re always looking for new strategies to fight 
this battle.  You’ve heard the numbers.  In studies over 
a period of 20 years or so, ignition interlocks have been 
shown to reduce recidivism among impaired driving of-
fenders by a range of 50 – 90 percent.  Interlock use has 
increased substantially over the last 3 years, from 100,000 
in 2006 to more than 200,000 in 2010.  However, still only 
a fraction of the 1.4 million impaired drivers who are ar-
rested each year use them.

On November 4, 2010, the National Highway Traffic 
Safety Administration (NHTSA) and the Governor’s 
Highway Safety Association (GHSA) hosted a National 
Ignition Interlock Summit, in Arlington, VA.  The pur-
pose of the National Ignition Interlock Summit was to 
bring together key players from each state, representing 
the highway safety community and ignition interlock 
program administrators.  Nearly every State participated 
in the Summit and state officials had the opportunity to 
share information with each other about the successes 
and challenges of their ignition interlock programs.  

NHTSA is very committed to building on the success of 
the Summit.  As a follow up to the Summit, the agency is 
pursuing a number of initiatives to support States in their 
efforts to increase ignition interlock use and improve ig-
nition interlock programs.  And NLLEA can take an ac-
tive part in these initiatives.  

As a first step, we plan to communicate regularly with 
those who participated in the Summit and those who 
have shown an interest in this issue.  These communi-
cations will provide updates on progress and the latest 
information, including the following: 

Summit Proceedings•	  - The Summit proceedings, sum-
marizing the presentations given by Summit speakers 
and highlighting the group discussions that took place, 

are now available.  Go to http://ghsa.org/html/meet-
ings/pdf/interlock/interlock.sum.rpt.pdf.     

Ignition Interlock Research •	 – NHTSA recently pub-
lished a series of research studies based on the ignition 
interlock program in New Mexico, which was the first 
State in the U.S. to adopt a mandatory ignition inter-
lock law for all impaired driving offenders.  The stud-
ies examine a number of different research questions 
regarding use of interlocks and features of interlock 
programs.  Go to http://www.nhtsa.gov/staticfiles/traf-
fic_tech/tt401.pdf  for the NHTSA Traffic Tech sum-
marizing these students.  

NHTSA has conducted Ignition Interlock Institutes in 
seven NHTSA Regions, with MADD’s assistance, in the 
hope of increasing interlock use and improving ignition 
interlock programs.  Participants at the Institutes include 
representatives of the various parts of each State’s im-
paired driving and ignition interlock systems, including 
prosecutors, judges, law enforcement, probation officials, 
motor vehicle administrators, treatment professionals, 
highway safety leaders, advocates, legislators and others.

NHTSA also has provided technical assistance to indi-
vidual states under a cooperative agreement with the 
Traffic Injury Research Foundation (TIRF).  We encour-
age NLLEA members to participate in their State efforts 
to increase ignition interlock use and provide support as 
appropriate.  

Continued on page 4

http://ghsa.org/html/meetings/pdf/interlock/interlock.sum.rpt.pdf
http://ghsa.org/html/meetings/pdf/interlock/interlock.sum.rpt.pdf
http://www.nhtsa.gov/staticfiles/traffic_tech/tt401.pdf
http://www.nhtsa.gov/staticfiles/traffic_tech/tt401.pdf
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« This Just In

Nebraska: Falsified Invoices Alleged
By Juan Perez Jr., World-Herald
April 30, 2011

One of the Omaha area’s largest liquor wholesalers al-
legedly falsified sales invoices to evade state taxes, retain 
sales contracts and obtain bonuses from liquor compa-
nies by meeting sales targets, according to records filed 
in Douglas County Court.The documents were used to 
obtain a search warrant for last week’s raid of Sterling 
Distributing Co. by the Nebraska State Patrol and the Ne-
braska Liquor Control Commission.

In a request for the warrant that was unsealed this week, 
authorities said they had probable cause “that evidence 
of forgery, tax fraud, and entering false statements and 
entries into the books’’ would be found at Sterling. The 
company allegedly sold $762,316.83 worth of liquor and 
wine to Omaha-area stores on 154 false invoices. Yet each 
store said it never saw the products Sterling had claimed 
to deliver, court documents said.

No charges have been filed in the case.  Efforts on Fri-
day night to reach Sterling manager Anthony Winding-
stad for comment on the allegations were unsuccessful.  
Troopers seized documents and computer records after 
serving the search warrant April 21 at the southwest 
Omaha warehouse near 96th and J Streets.

Authorities said Sterling officials paid state taxes on each 
alleged sale but later claimed that the products were re-
turned - thereby allowing the company to recoup thou-
sands in excise taxes.  An informant told investigators 
that Sterling created false invoices to push up sales of Yel-
low Tail and retain its contract with the winery.

Additionally, investigators allege that the falsified sales 
prompted liquor giant Diageo Brands - manufacturer of 
Hennessy, Tanqueray, Captain Morgan and others - to 
pay $172,140 worth of incentives to Sterling in February 
for the company’s booming sales.

The investigation into Sterling began in December, au-
thorities said, when a tipster left a message with the li-
quor commission alleging that the company had created 
“bogus’’ sales invoices to show sales of roughly 30,000 
gallons of liquor that month.  The caller said company 
officials could receive bonuses of up to $250,000 if they 
hit certain sales quotas, court documents said. A com-
mission investigator launched an inquiry into Sterling, 
requesting a retail sales report for the last week of De-
cember from the company.

The State Patrol joined the probe in April, when an anon-
ymous Sterling employee shared documents to “cover 
themselves,” the search warrant affidavit said. 

Some additional resources that are available to you in-
clude:

Alcohol Interlock Curriculum for Practitioners•	 , 
produced by the Traffic Injury Research Foundation 
(TIRF), with support from NHTSA.  It is available at 
www.tirf.ca

Ignition Interlocks - What You Need to Know: A •	
Toolkit for Policymakers, Highway Safety Profes-
sionals and Advocates, produced for NHTSA.  It is 
available at http://www.nhtsa.gov/staticfiles/nti/im-
paired_driving/pdf/811246.pdf 

Key Features for Ignition Interlock Programs•	 , pro-
duced for NHTSA.  It is available at http://www.nhtsa.
gov/staticfiles/nti/impaired_driving/pdf/811262.pdf 

If you have questions regarding the research reports, 
please contact Maria Vegega at Maria.Vegega@dot.gov.  If 
you have questions regarding any of the other materials, 
please contact Cheryl Neverman at cheryl.neverman@
dot.gov.  Contact Cheryl Neverman also for updates, con-
tact information for state agencies involved in improv-
ing the implementation of their interlock programs or 
requests for assistance. 

NHTSA Corner - continued from page 3

http://www.tirf.ca
http://www.nhtsa.gov/staticfiles/nti/impaired_driving/pdf/811246.pdf
http://www.nhtsa.gov/staticfiles/nti/impaired_driving/pdf/811246.pdf
http://www.nhtsa.gov/staticfiles/nti/impaired_driving/pdf/811262.pdf
http://www.nhtsa.gov/staticfiles/nti/impaired_driving/pdf/811262.pdf
mailto:Maria.Vegega@dot.gov
mailto:cheryl.neverman@dot.gov
mailto:cheryl.neverman@dot.gov
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a program called a Decoy Shoulder Tap Operation which 
can lead to the arrest of adults who purchase alcohol for 
people less than 21 years of age.  Under the program, a 
minor under the direct supervision of a peace officer will 
stand outside a liquor or convenience store and ask pa-
trons to buy them alcohol.  The minor indicates in some 
way he or she is underage and cannot purchase the alco-
hol.  

If the adults agree to purchase alcohol for the minor, of-
ficers then arrest and cite them for furnishing alcohol to 
the minor.  The penalty for furnishing alcohol to a minor 
is a minimum $1000 fine and 24 hours of community ser-
vice.  

The program is intended to reduce the availability of al-
cohol to minors.

Much of the operation was funded by the California 
Alcoholic Beverage Control through the department’s 
Grant Assistance Program (GAP). 

ABC, Sacramento Police Department and 33 
other agencies arrest adults who buy alcohol for 
minors

By John Carr, California Alcohol Beverage Control

Investigators from the California Department of Al-
coholic Beverage Control (ABC) and Officers from the 
Sacramento Police Department joined forces with over 
30 law enforcement agencies on Saturday, March 12, 2011 
in the largest Shoulder Tap Decoy Operation ever assem-
bled in California.

The task force operation resulted in at least 150 arrests. 
Approximately 115 individuals were cited for furnishing 
alcoholic beverages to minors, 35 were arrested for vari-
ous crimes including possession of illegal drugs, parole 
violations, DUI and public drunkenness.  The operation 
was conducted in 17 counties in Northern California.  

ABC Investigators and local law enforcement conducted 

150 Arrested in California’s Largest Shoulder Tap 
Decoy Operation Ever

owner. He purchased a 6‐pack of Bud Light beer and then 
left the residence to meet back up with the other officers 
working the investigation. As a result of the buy, officers 
were able to obtain a search warrant from the local judge 
for the residence.

During the execution of the search warrant, officers 
seized nearly 1,200 cans and bottles of beer from the resi-
dence. Everado Garza, aka Augustine Perez was arrested 
on charges of Maintaining a Common Nuisance, Unau-
thorized Dealings, Sale Without a Permit and Possession 
of a False ID. In a subsequent interview with Garza, he 
admitted to officers that he is in the United States illegally 
and was using someone else’s social security number. He 
also admitted that he knew it was illegal to sell beer with-
out a permit from his residence.

Excise officers then transported him to the Daviess Coun-
ty Jail, where an immigration hold was placed on him by 
Immigration and Customs Enforcement. Garza is now in 
federal custody, awaiting a deportation hearing. 

By Jennifer Fults, Indiana State Excise Police

On March 6, 2011, Officers with the Indiana State Excise 
Police conducted an enforcement initiative at a house 
located in Washington, Indiana where an illegal bootleg 
operation was being run. In late 2010, information started 
coming in to the Vincennes district office from local law 
enforcement and community members concerned with 
the illegal activity taking place at a residence located in 
Washington. 

The information indicated that the two residents of the 
home had been illegally selling beer on Sunday without a 
permit and had also been known to sell alcoholic bever-
ages to minors at the residence. One local law enforce-
ment officer also indicated that he had information that 
both of the residents were in the United States illegally 
and were going by names other than their own.

On the afternoon of March 6th, an undercover officer ap-
proached the residence and made contact with the home 

Indiana Busts Illegal Bootleg Operation
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« New Research

The US Centers for Disease Control (CDC)’s Task Force on 
Community Preventive Services announced the decision 
and rationale for recommending against further privati-
zation of alcohol sales. The website states, “Based on its 
charge to identify effective disease and injury prevention 
measures, the Task Force on Community Preventive Ser-
vices recommends against the further privatization of 
alcohol sales in settings with current government control 
of retail sales, based on strong evidence that privatiza-
tion results in increased per capita alcohol consumption, 
a well-established proxy for excessive consumption.” 

Study finds this permissive approach leads to 
alcohol-related problems later in life

From:  HealthDay/ScoutNews LLC
April 29, 2011

Young teens who are allowed to drink alcohol under adult 
supervision don’t learn about responsible drinking and 
actually drink more as they get older, a new study says.  
Some parents believe that supervising their teens while 
they drink small amounts of alcohol will teach them to 
drink responsibly, according to the authors of the study 
published in the May issue of the Journal of Studies on 
Alcohol and Drugs.

Researchers followed more than 1,900 teens in Washing-
ton state and Victoria, Australia, as they progressed from 
seventh to ninth grade. The children were asked about 
their alcohol use, alcohol-related problems, and how of-
ten they drank alcohol with an adult present.

By eighth grade, about 67 percent of the Australian teens 
and 35 percent of the American teens had drunk alcohol 

The Task Force finding, presented on the CDC website, 
was made in February 2011. It was based on a systematic 
review of all available studies, conducted on behalf of the 
Task Force by a team of specialists in systematic review 
methods, and in research, practice and policy related to 
excessive alcohol consumption.

The following link will take you to the statement and ra-
tionale for this decision:
http://www.thecommunityguide.org/alcohol/RRprivati-
zation.html 

with an adult present, a difference that reflects general 
cultural attitudes in the two countries. By ninth grade, 36 
percent of Australian teens and 21 percent of American 
teens had experienced alcohol-related consequences such 
as not being able to stop drinking, having blackouts and 
getting into fights, the study found.

Teens in both countries who were allowed to drink un-
der adult supervision had higher levels of alcohol use and 
were more likely to have experienced alcohol-related con-
sequences by ninth grade.

The findings suggest that parents should not permit 
young teens to drink any alcohol, even under adult su-
pervision, the researchers said.  “Kids need parents to be 
parents and not drinking buddies,” lead researcher Bar-
bara J. McMorris, of the University of Minnesota School 
of Nursing, said in a journal news release. “Adults need to 
be clear about what messages they are sending.”

For a copy of the study, please email support@nllea.org 
and request a copy of the May 2011 JSAD article.

CDC Task Force Recommends Against Further Privatization 
of Alcohol Sales

You’re Not Doing Your Teen Any Favors 
by Letting Them Drink

http://www.thecommunityguide.org/alcohol/RRprivatization.html
http://www.thecommunityguide.org/alcohol/RRprivatization.html
mailto:support@nllea.org
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« Liquor Enforcement Around the Nation

From: WAFB.COM
March 10, 2011
 
The officers in charge of regulating alcohol sales in Loui-
siana said they are happy with the results from this year’s 
Mardi Gras.

According to the Louisiana Office of Alcohol & Tobacco 
Control, there were 825 alcohol-related citations issued 
by its agents across the state.

The ATC reported 408 citations were issued to people 
along 35 parade routes across the state, 393 citations were 
handed out in the French Quarter, 24 citations were given 
at Cajun Field in Lafayette and five arrests were made in 
the New Orleans region.

The stats released showed out of the 1,278 businesses per-
mitted to sell alcohol that were inspected before the sea-

By Jermaine Galloway, Boise Police Department

In an attempt to reduce retail sales to minors this spring 
break and graduation season the Boise Police Depart-
ment held its 3rd Fake ID training for Boise retailers.  
Over 60 retailers from multiple convenience stores and 
event staff attended the training.  The goal of this 1.5 
hour long training was to give the retailers the tools to 
quickly identify false ID documents.
 
Many retailers want to do the “right thing” but lack the 
proper ID training to prevent sales to minors.  This train-
ing was geared to show retailers how easy it is to miss a 
Fake ID if you are not paying attention.  
 
Retailers were shown quick and easy ways to identify a 
false ID by feeling it, looking at it, and noticing some 
common traits among IDs from the various states.  The 
retailers were also shown the laws on IDs, and over service 
of alcohol.  Finally, all the attendees were put through a 
practical exercise where they had to attempt to determine 

son began, only 15 citations were issued.

Agents added 97 kegs of beer were confiscated from a fra-
ternity party in New Orleans because beer was being sold 
illegally, with many underage drinkers present.

“Considering the amount of alcohol that is sold and 
consumed during Mardi Gras, ATC is very pleased with 
the results for 2011,” said Troy Hebert, commissioner of 
the ATC. “We may not be able to totally prevent minors 
from purchasing alcohol, but by being pro-active and vis-
ible, we can make a difference and these numbers reflect 
that.”

Hebert explained this year’s crackdown was one of the 
biggest in over 10 years, with almost all of the cost be-
ing paid for by a federal grant from the Office of Juvenile 
Justice and Delinquency Prevention. 

what IDs were fake and what IDs were real.  Retailers find 
this portion the most rewarding and they seem to take 
the most from this part of the training.  At the end of-
ficers explain which IDs were real versus fake and why.  
They also discuss some of the common identifiers with 
all the IDs used for the practical exercise.
 
The Boise Police Department will be providing these 
training throughout the year. 

Louisiana ATC Pleased with Mardi Gras Results

Boise PD Offering Fake ID Trainings



NLLEA Today Volume 22, Issue 2 Spring 20118

« Looking at the Law

The Facts of the Case

Appellant operates a package goods store known as Red 
Circle Liquors in Camden. On the afternoon of Decem-
ber 11, 2008, Officer Pedro Perez, of the Camden Police 
Department, was on foot patrol in the immediate vicin-
ity of appellant’s store. Perez observed Ricardo Acosta, 
an individual with whom he was familiar, attempting to 
cross Federal Street. Acosta was carrying a twenty-four 
pack of beer, was staggering, was not making appropriate 
observations for his own safety, and was nearly struck by a 
moving vehicle. Perez assisted Acosta across the street.

Perez observed that Acosta’s face was “flush” and he ap-
peared “not to be aware of where he was.” Acosta had 
difficulty maintaining his balance, was unable to answer 
questions clearly, had the odor of alcohol on his breath, 
and his eyes were bloodshot and rotating. In response to 
Perez’s inquiry, Acosta told him he had purchased the 
beer from appellant’s store.

Perez walked Acosta back to the store and confronted 
the sales clerk, Girishbhai Patel, who confirmed that he 
had sold the beer to Acosta. In response to Perez’s inquiry 
whether Girishbhai Patel had obtained identification from 
Acosta, he said he had not because Acosta was a regular 
costumer, and there was therefore no question that he was 
of legal age.

Perez said another individual, who he believed to be the 
owner or manager, joined in the conversation. The two 
employees denied that Acosta was intoxicated. Perez said 
he asked the employees to view videotape captured by 
their security cameras, but they said the cameras were not 
in working order. Perez issued a summons to Acosta and 
insured that he would leave safely with another individual 
who was waiting for him. Perez did not issue any writ-
ten citation to appellant’s employees. However, Girishbhai 
Patel admitted that Perez said “I’m going to notify ABC 
Board,” but he said he believed Perez was referring to the 
fact that he had not asked Acosta for identification.

by Aidan J. Moore,  JD*

On March 25, 2011, the Superior Court 
of New Jersey, Appellate Division, 
handed down their opinion in the case 
of Deep Dev., LLC v. Municipal Board 
of Alcoholic Beverage Control of City of 
Camden, A-5346-09T3 (NJSUP).

Appellant, Deep Dev L.L.C., appeals from the June 30, 2010 
final order of the Division of Alcoholic Beverage Control 
(ABC), affirming the April 5, 2010 initial decision of the 
Administrative Law Judge (ALJ), which had affirmed the 
order of the Municipal Board of Alcoholic Beverage Con-
trol of the City of Camden (Board) suspending appellant’s 
plenary retail distribution license for fifteen days. The sus-
pension has been stayed pending this appeal. 

The Appellant presented the following arguments on ap-
peal:

Point 1: Petitioner was denied procedural due process.

Petitioner was denied procedural due process where A. 
the attorney for the Board simultaneously prosecuted 
the charge and continued to provide legal advice to the 
Board.

Petitioner was denied due process by the unexplained B. 
delay in bringing the charge against petitioner.

Petitioner was denied due process where the speci-C. 
fication of the charge did not comport with either the 
standard set forth in the administrative code provision or 
the culpable conduct as found by the administrative law 
judge.

Point 2: There was no competent evidence to support the 
charge that petitioner served a “visibly intoxicated pa-
tron.”

Point 3: The Director erred in failing to reopen the hear-
ing for the limited purpose of accepting the transcript 
from the June 17, 2009 hearing before the Board.

“We are not arbitrary, capricious or unreasonable!”

Continued on page 9
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Continued on page 10

Looking at the Law - continued from page 8

Girishbhai Patel testified that he did indeed sell the beer 
to Acosta. However, he said Acosta exhibited no signs of 
intoxication, and after he made the purchase he left the 
store, walking normally, after which he returned about 
ten minutes later with Perez. Girishbhai Patel denied that 
the other employee who was working that day ever en-
tered into the conversation with him and Perez, and he 
denied that Perez asked him about the security footage.

Ghanshyam Patel, an owner of the business and broth-
er-in-law of Girishbhai Patel, also testified. He was not 
present when this incident occurred. He said the store 
is equipped with multiple security surveillance cameras 
and, as of December 11, 2008, footage was recorded and 
stored on a disc for a period of one month, after which it 
was erased in accordance with his normal practice at that 
time.

On February 17, 2009, the Board sent a letter to appellant 
directing its representative to appear at a meeting to dis-
cuss this incident. Ghanshyam Patel said this was the first 
notice he had of any problem regarding an incident that 
occurred on December 11, 2008. That meeting was ulti-
mately canceled, and on May 11, 2009, the Board served 
appellant with a notice of disciplinary hearing.

The notice charged a violation of N.J.A.C. 13:2-23.1(b), 
with the following specification: “On December 11, 2009, 
the licensee sold a 24 pack of Budweiser beer to Ricardo 
Acosta a visibly intoxicated person. A copy of the police 
report of the incident is attached.” After a hearing on June 
17, 2009, the Board adopted a resolution finding appellant 
guilty of the charge and imposing the fifteen-day suspen-
sion.

Appellant sought review before the ABC, which transmit-
ted the matter to the Office of Administrative Law as a 
contested case. The ALJ conducted a hearing on January 
29, 2010. He heard the testimony of Perez, Girishbhai Pa-
tel, and Ghanshyam Patel. Various documents and photo-
graphs were placed in evidence.

After the parties submitted their written arguments, the 
ALJ issued his initial decision. He found Perez credible 
and found Girishbhai Patel and Ghanshyam Patel lacking 
in credibility. He found that Girishbhai Patel, an employ-
ee and representative of appellant, sold alcohol to Acosta 
on December 11, 2008, “while Acosta was intoxicated, or 
showed apparent signs of intoxication.”

Appellant filed an administrative appeal with the ABC. 
Appellant filed exceptions, to which the Board responded. 
While the matter was pending before the ABC, appellant’s 
counsel wrote two letters to the ABC, suggesting that the 
ABC might deem it appropriate to consider the testimony 
presented at the June 17, 2009 hearing before the Board. 
Counsel suggested that some of Perez’s testimony before 
the ALJ was inconsistent with testimony he presented at 
that proceeding. However, in neither letter did counsel 
specifically ask that the record be reopened to allow the fil-
ing of a transcript of the proceeding before the Board. Ap-
pellant did not file a motion with the ABC to supplement 
the administrative record with the transcript. Indeed, ap-
pellant had not yet obtained a transcript and would not 
do so until several months after the ABC rendered its final 
decision. In each letter, appellant’s counsel suggested that 
if the Director of the ABC deemed it appropriate and re-
quested it, he would furnish the transcript to supplement 
the record. The Director did not reply to counsel’s letters 
and proceeded to issue the ABC’s final order.

After appellant filed this appeal, we granted a stay of the 
suspension pending the outcome of the appeal. However, 
we denied appellant’s motion to supplement the appel-
late record with a transcript of the June 17, 2009 hearing 
before the Board. Appellant nevertheless has filed that 
transcript with us and presented arguments pertaining to 
those proceedings.

Standard of Review

“Our role in reviewing an agency decision is limited. In 
re Taylor, 158 N.J. 644, 656 (1999) (quoting Clowes v. Ter-
minix Int’l, Inc., 109 N.J. 575, 587 (1988)); Brady v. Bd. of 
Review, 152 N.J. 197, 210 (1997). We must give deference 
to the decision, unless it is arbitrary, capricious, unsup-
ported by substantial credible evidence in the record as 
a whole, or is in violation of express or implicit legisla-
tive policy. In re Distrib. of Liquid Assets, 168 N.J. 1, 10-
11 (2001); Taylor, supra, 158 N.J. at 656-57; R & R Mktg., 
L.L.C. v. Brown-Forman Corp., 158 N.J. 170, 175 (1999) 
(citing Pub. Serv. Elec. & Gas Co. v. N.J. Dep’t of Envtl. 
Prot., 101 N.J. 95, 103 (1985)); Karins v. City of Atl. City, 
152 N.J. 532, 540 (1998); Brady, supra, 152 N.J. at 210-11; 
In re Petition of S.D., 399 N.J. Super. 107, 121 (App. Div. 
2008) (citing In re Musick, 143 N.J. 206, 216 (1996)); In re 
Joint Petition of Boardwalk Regency Corp. v. N.J. Casino 
Control Comm’n, 352 N.J.Super. 285, 300-01 (App. Div.), 
certif. denied, 174 N.J. 366 (2002). Accordingly, we must 
determine whether the agency’s “’findings . . . could rea-
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sonably have been reached on sufficient credible evidence 
present in the record, ‘ considering ‘the proofs as a whole, 
‘ with due regard to the opportunity of the one who heard 
the witnesses to judge of their credibility.” Close v. Kordu-
lak Bros., 44 N.J. 589, 599 (1965) (quoting State v. Johnson, 
42 N.J. 146, 162 (1964)).

“[I]t is not our function ‘to substitute [our] independent 
judgment for that of [an] administrative’ agency, such as 
[the ABC], ‘where there may exist a difference of opinion 
concerning the evidential persuasiveness of the relevant 
[proofs].’” In re Certificate of Need Granted to the Harbor-
age, 300 N.J. Super. 363, 379 (App. Div. 1997) (quoting 
First Sav. & Loan Ass’n v. Howell, 87 N.J.Super. 318, 321-22 
(App. Div. 1965), certif. denied, 49 N.J. 368 (1967)). Further, 
we should not “’weigh the evidence, determine the cred-
ibility of witnesses, draw inferences and conclusions from 
the evidence, or resolve conflicts therein.’” Ibid. (quoting 
De Vitis v. N.J. Racing Comm’n, 202 N.J.Super. 484, 489-90 
(App. Div.), certif. denied, 102 N.J. 337 (1985)).

The Court’s Analysis

In Point I.A, appellant makes due process arguments with 
respect to the manner in which the proceedings before the 
Board were conducted. As we have stated, the transcript 
of that proceeding is not part of the record on appeal and 
is not properly before us. Appellant did not raise these due 
process arguments before the ALJ or the ABC. Therefore, 
the arguments are not properly raised on appeal, and we 
decline to address them. State v. Arthur, 184 N.J. 307, 327 
(2005); Nieder v. Royal Indem. Ins. Co., 62 N.J. 229, 234 
(1973).

In Point I.B, appellant argues that its due process rights 
were violated because of the delay in bringing charges 
against it. Appellant argues that had it known there would 
be such charges, it would have preserved the store video 
tape, which would have shown that Acosta did not exhibit 
any signs of intoxication when he purchased the beer. 
We reject this argument. Appellant knew on December 
11, 2008 that the incident would be reported to the ABC. 
There is no evidence, for example, of any misrepresenta-
tion by the police or the Board advising appellant that no 
charges would be brought. Thus, appellant’s destruction 
of the tape (if one existed) was at its peril and not in reli-
ance upon any conduct by enforcement authorities. Those 
authorities acted promptly by notifying appellant within 
about two months that charges would be brought. There 
was no due process violation.

Appellant’s contention in Point I.C is that there was an 
impermissible deviation between the specification of 
charges against it and the Code provision with which it 
was charged. More particularly, the specification charged 
appellant with serving a “visibly” intoxicated person, 
whereas the Code makes it a violation to serve an “appar-
ently” intoxicated person. Like the ABC, we fail to see any 
material distinction.

We reject appellant’s argument in Point II, because there 
was more than ample credible evidence in the record to 
support the final agency decision that appellant served a 
visibly intoxicated person. R. 2:11-3(e)(1)(D).

We also reject appellant’s argument in Point III that the 
Director erred in failing to reopen the record to allow it 
to be supplemented with a transcript of the June 17, 2009 
hearing before the Board. First, as we have explained, ap-
pellant did not actually file a motion to supplement the 
record in the administrative proceedings, nor did appel-
lant in correspondence expressly request that it be allowed 
to supplement the record. Instead, it explained the reason 
why the Director might wish to review that transcript on 
the issue of Perez’s credibility, and offered to provide it if 
the Director requested it. Further, the only reason given for 
not obtaining a transcript of the Board proceeding prior 
to the hearing before the ALJ was that appellant’s counsel 
assumed that Perez’s testimony would be the same before 
the ALJ. The Director did not mistakenly exercise his dis-
cretion in declining appellant’s invitation to request this 
transcript by way of supplement to the record.

Conclusion

Applying this highly deferential standard, we are satis-
fied from our review of the record that the factual find-
ings made by the ALJ and adopted by the ABC are well 
supported by substantial credible evidence in the record. 
Accordingly, the decision is not arbitrary, capricious or 
unreasonable. We affirm substantially for the reasons ex-
pressed by the ALJ and adopted by the ABC in its final 
decision.

The June 30, 2010 order of the ABC is affirmed, and the 
stay of the fifteen-day suspension is vacated.

* Aidan Moore served as NLLEA President from 2003-2004.
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Charles J. Weaver, 76, of Yukon, OK, passed away Saturday, March 5, 2011. Charles was born in 
Okemah, OK, on May 21, 1934, the only son of the late James H. and Mattie L. (Rice) Weaver. 
Charles graduated from the Oklahoma Military Academy in 1952, and then attended Oklahoma 
State University, graduating in 1956 with a Bachelor’s Degree. He served his country in the Unit-
ed States Army National Guard where he retired as a Lt. Colonel. Charles then began his career 
with the ABLE Commission as a Law Enforcement Agent and then became the Assistant Direc-
tor. He worked for the ABLE Commission for 37 years before retiring in 1996. He was sought out 
for his vast knowledge and understanding of the liquor laws and some even considered him as 

the “Encyclopedia” of the Oklahoma liquor statutes. He was a beloved member of Westgate Christian Assembly 
Church in Yukon, where he also served on the Board and on various building committees. In Charlie’s spare time 
he enjoyed collecting antique military memorabilia. He is survived by his wife, Carole; step-son, Bill Schultz/ wife, 
Rebekah and grandson, Mitchell; sisters, Sue Stevens and Jimmie Lou Ward, as well as numerous other relatives 
and many friends. In addition to his parents, he is also preceded in death by two brothers-in-law, Gene Ward and 
Lile N. Stevens. Charlie had a big heart and was a great friend to many and to those who knew him well, he was a 
man of great compassion. Charlie will be sorely missed; however, we rejoice that he is now walking with his Heav-
enly Father. The family would like to thank everyone for their support.

In Memoriam


